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What is a n "Essentially Derive d V ariety"? 

The concept of essentially derived variety was introduced into the 1991 Act of the UPOV 
Convention in order to avoid plagiarism through mutation, multiple back-crossing and to 
fill the gap between P! ent__B .rej eder^s Rights and patents, gap which was becoming 
important due to the development of the use of patented genetic traits in genetic 
engineering. 

An essentially derived variety is a variety which is distinct and predominantly derived 
from a protected initial variety, while retaining the essential characteristics of thai initial 
variety. 

As indicated as an example in the UPOV Convention, essentially derived varieties may 
be obtained by the selection of a natural or induced mutant, or of a somaclonal variant, 
the selection of a variant individual from plants of the initial variety, back-crossing, or 
transformation by genetic engineering. 

The commercialization of an essentially derived variety needs the authorization of the 
owner of the rights vested in the initial variety. 

The concept of essentially derived variety does not at all abolish the Breeder's 
Exemption, as free access to protected plant varieties for breeding purposes is 
maintained. It is not a threat to biodiversity. On the contrary, it favors biodiversity, 

encouraging breeders developing and marketing original varieties. 
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INTERNATIONAL CONVENTION 
FOR THE 

PROTECTION OF NEW VARIETIES Of PLANTS 

ct December 2, 1961, as revised 
at Geneva on November 10, 1972, 
on October 23, 197S, and 
on March 19, 1991 



adopted by the Diplomatic Conference 
on March 19, 1991 

reproduced from tJPOV Publication No, 438(E) 
issue No- 63 of "Plant Variety Protection" 



1991 Act of the Convention 
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Article 13 
jtrnminatloQ of tbe Application 



: Any decision to grant a breeder's right shall require an exaaination for* 
compliant with the conditions under Article. 5 to 9. In the bourse of the 
examination, the authority may grow the variety or carry out other necessary' 
testa, cause the growing of the variety or the carrying out of other necessary 
tests or take into account the results of growing tests or other trials which 
nave already been carried out. For the purposes of examination, the authority 
may require the breeder to furnish all the necessary information, documents ot 



Article 13 
Provlaional Prpt ect ioo 



! Contracting Party shall provide measure* designed to safeguard the 
interests of the breeder during the period between the filing or the publica- 
► k!? * / application for the grant of a breeder's right and the grant of 
Jrl rl 2 h ; * u ? h "*™res shall have the effect that the holder of a breeder's 
right shall at least be entitled to equitable remuneration fro. any person who, 
ur.r- c sa.d fa^ carried out acts which, once the right Is granted, 

require the breeder', authorisation as provided in Article 14. A Contracting 
It 7 toy P r0vlde that tft * B * id ncasur.s shall only take effect i« relation to 
persons whom the breeder has notified of the filing of the application 



CHAPTER V 
THE RIOTPS OF THB Bfl-KKDER 

Article 14 
Scope of the Breeder's Right 

l ll t^ cts in respect off the propagatin g material ] (a) Subject to Articles 15 
and 16, the following acts in rsspect of the propagating material of the pro- 
tected variety shall require the authorization of the breeder: 
II) production or reproduction (multiplication), 
(ii) conditioning for the purpose of propagation, 
(Hi) offering for sals, 
(iv) selling or other marketing, 

(v) exporting, 
(vi) importing, 

(vii) crocking for any of the purposes mentioned in (i) to (vi), above. 

(hi The breeder may make his authorisation subject to conditions and 
limitations. 

(2) — III respect o£ the h arvested material ] Subject to Articles 15 

"M 6 ', ^ » ctfi referred to in items (i) to (vii) of paragraph (l)(a) In 
respect Of harvested material, including entire plants and parts of plants, 
obtained through the unauthorized use of propagating material of the protected 
variety shall retjuire the authorization of the breeder, unless the breeder has 
had reasonable opportunity to exercise his right in relation to the said 
propagating material. 
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( ?> f Actg * n " a P«ct °* certain pcoducta l Each Contracting Party may provide 
thnt, subject to Article* IS and 16, the net* referred to in iteu (l) to <vii> 
of paragraph (l)(a) in respect of products Bade directly from harvested matt- 
rial of the protected variety falling within the provisions of paragraph r 2 ) 
through the unauthorized uce of the aaid harvested material shall require the" 
-uthorUatign of the hreeder, unless the breeder has had reasonable opportunity 
to exercise his right in relation to the said harvested material. 

H) (Possible additional actsl Each Contracting p.rty may provide that,"aub- 
ject to Articles 15 and 16, acts other than those referred to in items (i) to 
(vii) of paragraph <l)|a) shall also requite the authorization of the breeder. 

(5) ^Essentially derived and certain other varietiea l (a] The provisions of 
paragraphs fi) to (4) shall also apply in relation to 

(i) varieties which are essentially derived from the protected variety, 
where the protected variety is not Itself an essentially derived variety, 

xA\ l i *" mica VhiCh " C m3t cle " lv aiatinguishable in accordance with 
Article 7 from the protected variety and 

(lii) varieties whose production requires the repeated use of the protected 
variety, 

(b) ror the purposes of subparagraph (a)(i), a variety shall be deemed to 
be essentially derived from another variety ('the initial variety - j when 

<i) it is predoninantly derived fro- the initial variety, or from a variety 
that is itself predominantly derived from the initial variety, while retaining 
the expression of the eaaential characteristics that result from the genotype 
or combination of genotypes of the initial variety, 

(ii) it is clearly distinguishable from the initial variety and 
(iii) except for the differences which recult fro. the act of derivation, it 
conforms to the initial variety in the expression of the eosential characteris- 
tics that result fro- the genotype or combination of genotypes of the initial 
variety. 

(c) Essentially derived varieties may be obtained for example by the nelec- 
tion of a natural Or induced mutant, or of a comaclcnal variant, the selection 
Of a variant Individual from plants of the initial variety, backcrofisinxj, or 
transformation by genetic engineering. 

Article 15 
Exceptions to the Breeder 'b Bight 

11 > r Compulsory exceptions] The breeder's right shall not extend to 
(i) acts done privately and for non-commercial purposes, 
(ii) acts done for experimental purposes and 
(ill) acts done for the purpose of breeding other varieties, and, except 
where the provision, of Article 14(5) apply, acta referred to in Article 14(1) 
to (4) in respect of such other varieties, 

{2} t Optional exception) Kotwi thstanding Article 14, each Contracting Party 
susy, within reasonable limits and subject to the safeguarding of the legitimate i; 
interentH of the breeder, -xestrlct the breeder's right in relation to any 
variety in order to permit farmers to use for propagating purposes, on their 
own holdings, the product of the harvest which they have obtained by planting, ** : 
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